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i ncisive Legal Intelligence Surveys (for-
merly Altman Weil Publications®) has 
released its sixth look at the methods and 

philosophies of compensation in private law 
firms: The Survey of Compensation Programs in 
Law Firms.  Data was collected during the last 
quarter of 2008. This article provides com-
mentary on highlights from the partner com-
pensation portion of the study. Further 
information is available at www.incisivesur-
veys.com.  

In the first survey on this subject in 1993, 
law firms were almost evenly divided with 
regard to prospective, retrospective, or com-
bined approaches to when the compensa-
tion decision is made. Fifteen years later, a 
retrospective philosophy prevailed in 41% 
of the systems, while 35% adopted a mixed 
(prospective and retrospective) philosophy.  
The clear loser over time has been the pure-
ly prospective approach. This reflects a 
market-driven need to recognize individual 
performance more quickly in order to attract 
and retain people. It is too early to conclude 
if this trend will make firms more competi-
tive long-term, or possibly more fragile, in 
a market dominated by shifting loyalties 
and an economy which is visiting shifting 
economic fortunes upon law firm practices.

According to the Survey, the two most 
important partner compensation criteria in 
law firms remain the ability to bring new 
clients to the firm and to be personally pro-

ductive, as measured by fees collected as a 
working lawyer. This is consistent with the 
inescapable truth that successful law firms 
have consistently high and profitable utili-
zation across all timekeepers. Further, it is 
imperative that law firm owners possess a 
keen and well-developed ability to attract 
profitable business opportunities consistent 
with the firm’s strategic vision. Both of these 
imperatives are under siege in this economy, 
depressing law firm profits and in some 
cases the ability to continue as viable busi-
nesses.

Although business origination is consis-
tently ranked as the number one compens-
able factor, only 56% of the law firms 
surveyed grant “formal” origination credits.  
Even though this is a mission-critical skill 
and the top compensation factor considered, 
scorekeeping origination continues to be 
difficult and divisive. Such scoring becomes 
even more difficult for larger firms where  
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contract dependant on the face-to-
face discussions contemplated dur-
ing the second step. 

Face to Face Discussions —  
Step Two
The primary objective during this 
phase is to obtain sufficient informa-
tion from each offeror to reach an 
internal consensus as to the one offer 
that will give you the best value for 
the price. The price you achieve may 
not be necessarily the lowest overall.   
For example, if you are soliciting 
proposals for “bundled” legal ser-
vices at a fixed fee or price, you will 
want to hear from the firms as to how 
and why they believe they are able 
to commit to such a deal. Here you 
would be evaluating, among other 
things, the realistic probability that 
they will be able to perform as of-
fered. You will save considerable 
time by eliminating unrealistic pro-
posals before proceeding. It is highly 
recommended, however, that you err 
on the side of inclusion (for reasons 
that will be discussed below).
 In setting up the logistics for the 
second phase, the first order of busi-
ness is to reconvene the company 
team who will participate. It is desir-
able for the team leader to be from 
the legal department and the other 
participants to be strictly limited to 
key individuals able to contribute to 
the decision making process. It is 
advisable that the team meet for at 
least one planning session before 
discussions commence to review the 
offers and discuss strategy. Face-to-
face meetings with the selected off-
erors should then be held as soon as 
possible after step one is complete. 
In this regard, these meetings should 
be scheduled as close to each other 
as practical with time in between for 
the team to make immediate com-
parisons of the offers while informa-
tion is fresh in the minds of the 
evaluation team. 
 The environment should be com-

fortable but the atmosphere must 
remain businesslike at all times (i.e., 
put personal acquaintanceships 
aside). The competing representative 
teams should be advised beforehand 
they will be given a specific amount 
of time to make a presentation and 
be given reasonable latitude as to 
their approach (e.g., some may elect 
to do a formal presentation, others 
may have a product demonstration, 
etc). Your team members should be 
advised and encouraged to ask ques-
tions about the products, services, 
pricing and other relevant areas of 
the proposal. It is also advisable to 
prepare a set of key questions that 
will be asked of all offerors. The team 
can delve into unique aspects of the 
individual proposals as well. After 
discussions are completed with all of 
the offerors, the team should meet to 
rank the proposals. It is important to 
reach a consensus during this time if 
possible. The team leader should 
document the results and present the 
findings to the decision-maker for 
selection of the winning offer. Finally, 
as soon as possible after the award 
of the contract is announced, losing 
bidders should be apprised of the 
decision and given constructive ad-
vice as to how they might improve 
their proposals in the future.

Conclusion
As stated at the beginning of this 
article, the ultimate objective of the 
two-step process is to achieve the 
best value that meets the operating 
needs of your legal department for 
the lowest price possible. There are 
some other important benefits in us-
ing this approach. A systematic and 
documented approach will be a valu-
able addition to any quality process 
improvement initiatives at your 
company. Over time, your depart-
ment will accumulate a database to 
use to validate your legal service 
acquisitions to senior management, 
your purchasing department or oth-
er interested functions.  

 If the two-step approach is for-
eign to your legal department, I rec-
ommend that you try it on an 
upcoming project. The potential ad-
vantages are great and it may be the 
start of a very effective acquisition 
strategy for many of your outside 
legal services needs. u

Editor’s note: This article is reprinted with 
permission from the May 27, 2009 edition 
of The Legal Intelligencer. © 2009 by Incisive 
Media Properties, LLC. Further duplication 
without permission is prohibited.  All rights 
reserved.

Kenneth E. bunge is an adjunct con-
sultant with Altman Weil, Inc., working 
out of the firm's Newtown Square, 
Pennsylvania  office. He can be reached at 
(610) 886-2000 or info@altmanweil.com. 

said that more than 10% of fees paid 
were non-hourly. In comparison, in 
2009, 57% of departments expect to pay 
between 1% and 10% of fees for non-
hourly work, while 43% will spend 
more than 10% of total fees in non-
hourly arrangements. 
 The Chief Legal Officer Survey has 
been conducted and published annually 
by Altman Weil, Inc. since 2000. One 
hundred and eighty-three responses 
were received for the 2009 Survey, or 
15% of the 1,222 corporate law 
departments invited to participate. 
Twenty percent of respondents work for 
corporations with over $10 billion in 
revenues; 42% are in corporations with 
between $2-$10 billion in revenues, and 
38% had revenues under $2 billion.  
Additional demographic and budgetary 
data on responding law departments is 
included in the full Survey report. The 
full Survey is available to download at 
no charge at www.altmanweil.com/
CLO2009. u
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the nature of the client relationship 
expands across time zones/offices, 
client business divisions and firm 
practice groups.

This year’s Survey delved deeper 
into the origination credit practices 
at law firms as well as the issues of 
collaboration in the selling process.  
Strikingly few clients are “shared” 
for origination purposes, which 
brings into question efforts made to 
work together to sell services.  
Further, individual performance 
drives 64% of compensation deci-
sion-making. Next comes overall 
firm performance at 27% (probably 
due to its effect on the size of the 
distribution pool at year-end). That 
leaves less than 10% weighting to 
teamwork in practices, departments 
and offices. If the “talk” is collabora-
tive and encouraging of team behav-
iors, then clearly the “walk” of 
compensation is not aligned with 
those aspirations.

Smaller law firms primarily use 
an evergreen approach to origination 
credits, with reallocation primarily 
to the ambiguous “firm” credit.  
Larger firms focus more on the con-
nection between who is responsible 
for the relationship with the client 
and how that evolves over time.  
Reallocations are largely a matter of 
negotiations between partners. We 
view origination much as the market 
does — it follows the current rela-
tionship. The underpinning of part-
ner mobility is the portability and 
profitability of the partner’s practice. 
Yet there is room within the context 
of a firm to recognize the opportuni-
ties provided by others.

Subjectivity in compensation de-
cisions generates polarized passions 
that are more typically reserved for 
political and religious discussions.  
Some firms embrace a qualitative ap-
proach, while others flatly reject such 
notions.  Nearly one-third of the re-
spondents indicated that no portion 
of owner compensation is subjective. 

In addition, just over one-third of 
respondents indicated that 76% to 
100% of owner compensation is sub-
jective. The responses of the remain-
ing 35% of Survey participants were 
scattered between 1% and 75% of 
compensation distributed on a sub-
jective basis.

The purpose of a compensation 
program is to produce good deci-
sions. How this is accomplished can 
and does vary from firm-to-firm. If 
there is a universal rule with respect 
to compensation, it is this: every 
compensation program works and 
every compensation program fails.  
Programs run the spectrum from ob-
jective to subjective, from participa-
tory to dictatorial. What works well 
is a program that fits the culture and 
strategy of the particular firm. The 
decisions should be consistently and 
fairly applied (identifying and con-
sidering anomalies on a case-by-case 
basis); reflect overall merit (a basic 
tenet of any well functioning pay 
program); and provide for competi-
tive pay relative to the marketplace.  
Done properly, a compensation pro-
gram should assist in attracting and 
keeping the right people in a firm.

Compensation decision-making 
is generally an annual and open pro-
cess. This year’s study ventured 
deeper into the make-up of compen-
sation committees to determine how 
much representational democracy 
was in play. While the majority an-
swer to whether the compensation 
committee had proportional repre-
sentation was consistently “no,” 
there were some interesting differ-
ences among the constituencies stud-
ied (office, practice area, age tiers, 
compensation tiers, ownership tiers).

The partner compensation pro-
cess is a participatory event. Personal 
interviews are the most common 
means partners have to provide in-
put. All other forms of input trailed 
personal interviews. Larger firms are 
far more likely to have a multi-facet-
ed partner input process that is more 

fitting to the challenges faced in such 
large organizations. Larger firms are 
also more likely to have a special 
process for firm leadership compen-
sation decisions, again befitting the 
specialized and unique roles.

Law is a competitive profession.  
When coupled with a depressed 
economy, significant likelihood of 
legislative reforms and wary clients, 
lawyers struggle with the challenge 
of dividing a pie that may not be 
sufficient to satisfy everyone. When 
dollars are plentiful, it is easy to be 
generous to all and to satisfy the high 
producers, but when dollars are 
tight, internal equity and external 
competitiveness become increasingly 
difficult to achieve, especially when 
the high producers make subtle (and 
often not so subtle) comments about 
the inadequacy of their compensa-
tion. This is the true test of the firm’s 
values and culture. Unfortunately, in 
challenging times we all too often 
find that the bedrock of the firm’s 
existence is compensation and cul-
ture and values fall to the side. This 
is what appears to be happening in 
many law firms as this severe reces-
sion unfolds.

Firms evaluating their compensa-
tion programs recognize the dangers 
of simply maintaining the status quo.  
Key business generators may take 
their clients and leave; highly tal-
ented, technically skilled lawyers 
may be picked out of the firm; man-
agement may suffer, and the like.  
The effect is a loss to the organization 
and a disruption in the lives and 
livelihoods of the members. Many 
firms intuitively understand the 
risks, but few have the ability to as-
sess that risk in a systematic way.  
Such risk-assessment tools are avail-
able, including one developed by 
Altman Weil, Inc.

It is equally true that firms per-
ceive danger in change.  In any closed 
economic system, a change in the 
compensation program is likely to 
result in some people getting less, 
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Zinsser: The point about an ombuds-
man is that it is an "inside outsider." 
Ombudsman programs dramatically 
reduce the number of issues that end 
up being resolved publicly. This was 
one of the original reasons I won-
dered why more law firm ombuds-
man programs do not exist.  
 Outsourcing raises an interesting 
question. Certainly there are contract 
ombudsmen.  Maybe this might be a 
good model for law firms. But con-
tracting usually has some perfor-
mance limitations. One of the crucial 
factors for ombudsman program 
success is that it is in, but not of the 
culture of the organization. Some of 
the greatest value an ombudsman 
offers comes from being seen, known 
and trusted within the organization. 
I think it might be hard for a contract 
ombudsman to gain that same stat-
ure, and to respond immediately if 
they are at the end of a phone line 
like so many of the compliance hot 
lines. It is a more human, interactive 
and connective program and pro-
cess. Also, the capacity to provide 
upward feedback and to make rec-
ommendations or suggestions to ad-
dress structural or systemic issues 
can be affected by the contractor 
status.  That said, if properly struc-
tured and carefully executed, I think 
a contracted option could be made 
to work in the law firm setting.

Richardson: John, I've seen disputes 
and disagreements in law firms take 
many forms, including personal 
squabbles, policy disputes, power 
battles, compensation issues, succes-
sion struggles, partnership discord, 
staff management problems and dis-
affected associates. How can an om-
budsman program address such a 
broad array of concerns and interests?

Zinsser: Remember, the ombudsman 
is not responsible for solving the 
problem. Rather the ombudsman is 
a support resource that can help, but 

never owns the problem, per se. The 
ombudsman‘s will help the individ-
ual with the issue find the best path 
to manage it. He or she may serve as 
a coach, mediator or shuttle diplo-
mat, but the resolution is not the 
ombudsman’s, it belongs to the par-
ties. Twenty years ago, I demon-
strated via research that part of the 
reason that an ombudsman program 
was the most valuable response to 
organizational conflict in a non-
union environment was the breadth 
of issues it could address. From the 
annoying, “the person next to me 
chews their gum too loud,” to the 
most challenging issues of harass-
ment, fraud, embezzlement, etc., om-
budsmen have effectively helped 
manage all of them.

Richardson: When addressing dis-
agreements among lawyers, should 
the ombudsman be a lawyer in order 
to command respect from the par-
ties? How are people trained to be-
come ombudsmen?

Zinsser: Respect comes from differ-
ent places for different people. In my 
professional experience, respect for 
an ombudsman program comes from 
its capacity to be of assistance, to 
create value, and to solve problems 
— to deliver on its promises in short. 
Delivering these outcomes depends 
on program usage. What drives us-
age is a combination of the appropri-
ate structuring and positioning of the 
program, and the individual om-
budsman’s or team’s ability to oper-
ate according to the previously 
mentioned standards of confidential-
ity, neutrality, independence and in-
formality. 
 I can easily see a situation where 
the ombudsman in a firm has a law 
degree, but if the management com-
mittee didn’t properly support and 
appropriately engage with the pro-
gram, if it was not used as a tool for 
firm advancement, this would not 
guarantee the ombudsman would be 

respected. Conversely, I can easily 
envision a properly designed and 
well deployed program functioning 
to standards, that is clear about its 
goals and objectives, measures its 
activities against those goals and ef-
fectively communicates its achieve-
ments and return on investment 
through external assessment, led by 
a quality non-attorney.
 Unlike becoming an attorney, 
there is no one way to become an 
ombudsman. During two decades in 
this field, I have seen a broad range 
of people from widely varied back-
grounds become ombudsman. There 
is a lot of crossover from certain 
professions such as law, social work, 
and psychology. But I also know of 
chemists, computer engineers, pro-
fessors, economists, and physicians 
who have been successful in the role. 
The professional associations and the 
conflict management academia offer 
an array of useful learning events for 
professional development. Though a 
certification requirement does not 
currently exist, there are discussions 
in several quarters about the correct-
ness and process for that.

Richardson: If you were asked to 
design a large-firm ombudsman pro-
gram, what steps would you take 
and who would have to be enlisted 
to champion the initiative?

Zinsser: Gathering information 
about the firm's challenges, strategic 
goals and culture would be the first 
step. It is important that such a needs 
assessment collect varied impres-
sions and perspectives from different 
levels, roles and geographies within 
the firm. I would work with the firm 
first to create a broadly representa-
tive, organizationally savvy, politi-
cally capable committee to oversee
the ombudsman design and integra-
tion process — although I would not 
recommend that this committee sub-
sequently perform the ombudsman 
function itself. Rather, informed by 

continued on page 12

while others take more. This danger 
can block compensation reform 
within a firm. Prospective change 
and transition become key elements 
in the evolution of a compensation 
program. Change needs to be pro-
spective, i.e., forward-looking, and 
it is important to provide time for 
the players to adjust to a new rule-
book. Many firms also take specific 
action to prevent massive reductions 
in compensation due to implementa-
tion of a new program. Mitigation 
and minimums limit downward ad-
justments to protect individual per-
sonal economic circumstances. This 
step is a major consideration and 
selling point in marshaling support 
among partners for reforms. Gener-
ally it will take two or three years to 
move from an existing system to a 
new one.

The nature of compensation 
makes selection of compensable cri-
teria difficult. A successful law firm 
needs lawyers with all of the quali-
ties that the various programs at-
tempt to measure. As always, the 
individual characteristics of the firm 
dictate how to blend the ingredients 
into a successful compensation pro-
gram. It is possible to reduce the 
emotion and the stress inherent in 
compensation matters by under-
standing that precision and absolute 
correctness are not attainable. At 
best, you can create a sense of rough 
justice wherein the partners are sat-
isfied with the fairness of the system, 
appreciative of its simplicity, and 
content to contribute with the knowl-
edge that the pay program will rec-
ognize merit. u

James d. Cotterman is a principal 
of Altman Weil, Inc., working out  
of the firm’s offices in Florida. He  
can be reached at (407) 381-2426 or  
jdcotterman@altmanweil.com.
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